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February 5, 2020, Argued and Submitted, Pasadena, California; August 12, 2020, Amended
No. 18-16663

Reporter
969 F.3d 895 *; 2020 U.S. App. LEXIS 25608 **

CITY OF OAKLAND, a Municipal Corporation,
and The People of the State of California, acting by
and through the Oakland City Attorney; CITY AND
COUNTY OF SAN FRANCISCO, a Municipal
Corporation, and The People of the State of
California, acting by and through the San Francisco
City Attorney Dennis J. Herrera, Plaintiffs-
Appellants, v. BP PLC, a public limited company of
England and Wales; CHEVRON CORPORATION,
a Delaware corporation; CONOCOPHILLIPS, a
Delaware corporation; EXXON MOBIL
CORPORATION, a New Jersey corporation;
ROYAL DUTCH SHELL PLC, a public limited
company of England and Wales; DOES, 1 through
10, Defendants-Appellees.

Prior History: [**1] Appeal from the United States
District Court for the Northern District of California.
D.C. Nos. 3:17-cv-06011-WHA, 3:17-cv-06012-
WHA. William Alsup, District Judge, Presiding.

City of Oakland v. BP PL.C, 960 F.3d 570, 2020 U.S.
App. LEXIS 16644, 2020 W1. 2702680 (9th Cir. Cal.,

May 26, 2020)

Disposition: VACATED AND REMANDED.

Core Terms

district court, state-law, federal law, cause of action,
cases, complaints, energy company, federal
jurisdiction, Air, federal common law, federal court,
public nuisance, removal, state court, subject-matter,
parties, federal statute, preemption, discovery,
amended complaint, time of removal, federal issue,

well-pleaded-complaint, preempts, Energy, summary
judgment, federal-question, public-nuisance,
overwhelming, displace

Case Summary

Overview

HOLDINGS: [1]-The cities' state-law claim for
public nuisance did not arise under federal law for
purposes of 28 U.S.C.S. [ 71337 as it neither required

an interpretation of a federal statute nor challenged a
federal statute's constitutionality, and thus, it did not
raise a substantial federal question; [2]-The public
nuisance claim was not preempted by the Clean Air
Act as the statutory language did not indicate an
intent to preempt every state law cause of action
within the Act's scope, and the Act did not provide a
substitute [3]-Subject
jurisdiction existed at the time the claims were

cause of action; matter-
dismissed as the cities had added a federal common
law claim, but the dismissal was reversed as the cities
had not waived their removal argument, and
considerations of finality, efficiency, and economy

were not overwhelming in light of the I'ed. R. Cip. P.

12(b)(6) dismissal.

Outcome
Judgment vacated and remanded.
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Civil Procedure > Appeals > Standards of
Review > De Novo Review

Governments > Legislation > Interpretation
HNT1¥] Standards of Review, De Novo Review

Appellate courts review questions of statutory
construction and subject-matter jurisdiction de novo.
Statutes extending federal jurisdiction are narrowly
construed so as not to reach beyond the limits

intended by Congtress.

Civil Procedure > ... > Jurisdiction > Subject
Matter Jurisdiction > Federal Questions

Civil Procedure > ... > Removal > Elements for
Removal > Removability

HNZ¥| Subject Matter Jurisdiction, Federal
Questions

In undertaking the analysis of whether a district court
erred in determining that it had federal-question
jurisdiction under 28 U.S.C.S. [ 7337, the appellate
court considers only the pleadings filed at the time of

removal  without  reference to subsequent

amendments.

Civil Procedure > ... > Removal > Specific Cases
Removed > Federal Questions

Constitutional Law > Supremacy
Clause > Federal Preemption

Civil Procedure > ... > Subject Matter
Jurisdiction > Federal Questions > Well Pleaded
Complaint Rule

Civil Procedure > ... > Federal & State
Interrelationships > Federal Common
Law > Preemption

HN7X)
Questions

Specific Cases Removed, Federal

Federal-question  jurisdiction  stems from a

congressional enactment, 2§ U.S.C.S. ( 7337, which
provides that the district courts shall have original
jurisdiction of all civil actions arising under the
Constitution, laws, or treaties of the United States.
The scope of this statutory grant of jurisdiction is a
matter of congressional intent. Congress conferred a
more limited power than the full scope of judicial
power accorded in the Constitution. The general rule,
referred to as the well-pleaded complaint rule, is that
a civil action arises under federal law for purposes of

1331 when a federal question appears on the face of
the complaint. Because federal jurisdiction depends
solely on the plaintiff's claims for relief and not on
anticipated defenses to those claims, a case may not
be removed to federal court on the basis of a federal
defense, including the defense of preemption, even if
the defense is anticipated in the plaintiff's complaint,
and even if both parties concede that the federal
defense is the only question truly at issue, Therefore,
as the master of the claim, the plaintiff can generally
avoid federal jurisdiction by exclusive reliance on

state law.

Constitutional Law > ... > Jurisdiction > Subject
Matter Jurisdiction > Federal Questions

HN4¥] Subject Matter Jurisdiction, Federal
Questions

Article III of the Constitution provides that the
judicial power shall extend to all cases, in law and
equity, arising under the United States Constitution,
the laws of the United States, and treaties made, or
which shall be made, under their authority. U.S.
Const._art. III, [ 2. The constitutional meaning of

arising under may extend to all cases in which a
federal question is an ingredient of the action.

Civil Procedure > ... > Jurisdiction > Subject
Matter Jurisdiction > Federal Questions

HN5/¥] Subject Matter Jurisdiction, Federal
Questions
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Judicial precedent recognizes a special and small
category of state-law claims that arise under federal
law for purposes of 2§ U.S.C.S. [ 7331 because

federal law is a necessary element of the claim for
relief. Only a few cases have fallen into this slim
category, including: (1) a series of quiet-title actions
from the early 1900s that involved disputes as to the
interpretation and application of federal law; (2) a
shareholder action seeking to enjoin a Missouri
corporation from investing in federal bonds on the
ground that the federal act pursuant to which the
bonds were issued was unconstitutional; and (3) a
state-quiet title action claiming that property had
been unlawfully seized by the IRS because the notice
of the seizure did not comply with the Internal
Revenue Code. In other cases where parties have
sought to invoke federal jurisdiction for state-law
claims, case law concludes that jurisdiction was
lacking, even when the claims were premised on
of federal
contemplated by a federal statute, or required the

violations law, required remedies
interpretation and application of a federal statute in a

hypothetical case underlying a legal malpractice claim.

Civil Procedure > ... > Subject Matter
Jurisdiction > Federal Questions > Well Pleaded
Complaint Rule

HNo¥] Federal
Complaint Rule

Questions, Well Pleaded

Case law has articulated a test for deciding when the
state-law claims that arise under federal law exception
to the well-pleaded-complaint rule applies. Federal
jurisdiction over a state-law claim will lie if a federal
issue is (1) necessarily raised, (2) actually disputed, (3)
substantial, and (4) capable of resolution in federal
court without disrupting the federal-state balance
approved by Congress. All four requirements must be
met for federal jurisdiction to be proper.

Civil Procedure > ... > Subject Matter
Jurisdiction > Federal Questions > Substantial
Questions

Civil Procedure > ... > Subject Matter
Jurisdiction > Federal Questions > Well Pleaded
Complaint Rule

HN7¥]  Federal Substantial

Questions

Questions,

Case law often focuses on the third requirement of
the test for deciding when the state-law claims that
arise under federal law exception to the well-pleaded-
complaint rule applies, i.e., the question whether a
case turns on substantial questions of federal law.
This inquiry focuses on the importance of a federal
issue to the federal system as a whole. An issue has
such importance when it raises substantial questions
as to the interpretation or validity of a federal statute,
or when it challenges the functioning of a federal
agency or program. Moreover, an issue may qualify as
substantial when it is a pure issue of law, that directly
draws into question the constitutional validity of an
act of Congtess, or challenges the actions of a federal
agency, and a ruling on the issue is both dispositive
of the case and would be controlling in numerous
other cases. By contrast, a federal issue is not
substantial if it is fact-bound and situation-specific, or
raises only a hypothetical question unlikely to affect
interpretations of federal law in the future. A federal
issue is not substantial merely because of its novelty,
or because it will further a uniform interpretation of a
federal statute.

Civil Procedure > ... > Subject Matter
Jurisdiction > Federal Questions > Well Pleaded
Complaint Rule

Constitutional Law > Supremacy
Clause > Federal Preemption

HNS8&] Federal Questions, Well Pleaded

Complaint Rule

A second exception to the well-pleaded-complaint
rule is referred to as the artful-pleading doctrine. This
doctrine allows removal where federal law completely
preempts a plaintiff's state-law claim, meaning that
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the preemptive force of the statute is so extraordinary
that it converts an ordinary state common-law
complaint into one stating a federal claim for
purposes of the well-pleaded complaint rule, To have
this effect, a federal statute must provide the
exclusive cause of action for the claim asserted and
also set forth procedures and remedies governing that
cause of action.

Banking Law > ... > National Banks > Bank
Powers > Express Powers

Constitutional Law > Supremacy
Clause > Federal Preemption

Banking Law > ... > Banking &
Finance > Federal Acts > National Bank Act

Banking Law > ... > Banking &
Finance > National Banks > Usury Litigation

Banking Law > ... > Bank Expansions > Branch
Banking > Federal Preemption

HN9¥] Bank Powers, Express Powers

Judicial precedent identified only three statutes that
meet the criteria for the artful-pleading exception to
28 US.CS. ( 1337: (1) § 301 of the Labor
Management Relations Act, 29 U.S.C.S. [ 185, which
displaces entirely any state cause of action for

violation of contracts between an employer and a
labor organization, (2) ( 502(a) of ERIS A, 29 U.S.C.S.
[ 1732(a), which preempts state-law claims asserting
improper processing of a claim for benefits under an

employee-benefit plan regulation by ERISA, and (3)
I 85 and 86 of the National Bank Act, 72 U.S.C.S.
0085, 86, which provide the exclusive cause of action
for usury claims against national banks, In light of
these cases, the United States Court of Appeals for
the Ninth Circuit has held that complete preemption
for purposes of federal jurisdiction under ([ 7337
exists when Congress: (1) intended to displace a state-
law cause of action, and (2) provided a substitute
cause of action.

Civil Procedure > ... > Jurisdiction > Subject
Matter Jurisdiction > Federal Questions

HNI10¥%] Subject Matter Jutisdiction, Federal
Questions

Under the test for deciding whether a state-law claim
arises under federal law for purposes of 28 U.S.C.S. |
1331 jurisdiction, the court must determine whether,
by virtue of the claim, a federal issue is (1) necessarily
raised, (2) actually disputed, (3) substantial, and (4)
capable of resolution in federal court without
disrupting the federal-state balance approved by
Congress.

Civil Procedure > ... > Jurisdiction > Subject
Matter Jurisdiction > Federal Questions

Civil Procedure > ... > Removal > Specific Cases
Removed > Federal Questions

HN17%] Subject Matter Jurisdiction, Federal
Questions

A state-law claim that is fact-bound and situation-
specific is not the type of claim for which federal-
question jurisdiction lies.

Constitutional Law > Supremacy
Clause > Federal Preemption

Environmental Law > Air
Quality > Enforcement > Civil Actions

Environmental L.aw > Federal Versus State
Law > Federal Preemption

Environmental Law > Air
Quality > Enforcement > Administrative
Proceedings

HN12:¥] Federal

Preemption

Supremacy Clause,
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The statutory language does not indicate that
Congress intended to preempt every state law cause
of action within the scope of the Clean Air Act.
Rather, the statute indicates that Congress intended
to preserve state-law causes of action pursuant to a
saving clause, 42 U.S.C.S. [ /476, which makes clear
that states retain the right to adopt or enforce

common law standards that apply to emissions and

preserves state common law standards against
preemption. When a federal statute has a saving
clause of this sort, Congress did not intend complete
preemption, because there would be nothing to save
if Congress intended to preempt every state cause of
action within the scope of the statute. Moreover, the
Clean Air Act's statement that air pollution control at
its source is the primary responsibility of States and
local governments, 42 U.S.C.S. [ 7401(a)(3), weighs

against a conclusion that Congress intended to

displace state-law causes of action.

Environmental Law > Air
Quality > Enforcement > Citizen Suits

Environmental Law > Air
Quality > Enforcement > Administrative
Proceedings

Environmental Law > Air
Quality > Enforcement > Civil Actions

HN13¥%] Enforcement, Citizen Suits

While the Clean Air Act allows a plaintiff to file a
petition to seek judicial review of certain actions
taken by the Environmental Protection Agency, 42
US.C.S. [ 7607(b)(1), it does not provide a federal
claim or cause of action for nuisance caused by global

warming. Moreover, the Clean Air Act's citizen-suit
provision, 42 U.S.C.S. [ 7604, permits actions for
violations of the Clean Air Act, but it does not
provide a free-standing cause of action for nuisance

that allows for compensatory damages, 42 U.S.C.S.
7604 (a).

Civil Procedure > ... > Jurisdiction > Subject
Matter Jurisdiction > Federal Questions

HNI14¥%] Subject Matter Jutisdiction, Federal
Questions

Once a plaintiff asserts a federal claim, regardless
whether the plaintiff does so under protest, the
district court has subject-matter jurisdiction.

Civil Procedure > ... > Removal > Specific Cases
Removed > Diversity of Citizenship

Civil Procedure > ... > Removal > Elements for
Removal > Federal Venue

Civil Procedure > ... > Removal > Elements for
Removal > Removability

Civil Procedure > ... > Removal > Postremoval
Remands > Jurisdictional Defects

Civil Procedure > ... > Removal > Specific Cases
Removed > Federal Questions

HN15%] Specific Cases Removed, Diversity of
Citizenship

28 U.S.C.S. [ 1441 (a) requires that a case be fit for
federal adjudication at the time a removal petition is
filed. Because a party violates [ 7447(z) if it removes
a case that is not fit for federal adjudication, a district

court generally must remand the case to state court,
even if subsequent actions conferred subject-matter
jurisdiction on the district court.

Civil Procedure > ... > Removal > Specific Cases
Removed > Diversity of Citizenship

Civil Procedure > ... > Removal > Elements for
Removal > Removability

Civil Procedure > ... > Removal > Elements for
Removal > Proper Transferors
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Civil Procedure > ... > Removal > Elements for
Removal > Federal Venue

HNI16j&] Specific Cases Removed, Diversity of
Citizenship

There is a narrow exception to the rule that a district
court must remand a case to state court if a party
violates 28 U.S.C.S. ( 1447(a): it takes into account
considerations of finality, efficiency, and economy.

Specifically, when a jurisdictional defect has been
cured after removal and the case has been tried in
federal court, a violation of [ 7447(a) can be excused
if remanding the case to state court would be
with  the
administration of justice.

inconsistent fair and unprotracted

Civil Procedure > ... > Removal > Elements for
Removal > Removability

HN17%] Elements for Removal, Removability

The decision to excuse a violation of 28 U.S.C.S.
1441(a) depends on the stage of the underlying
proceedings. When a case has been tried in federal

court, considerations of finality, efficiency, and
economy become overwhelming, and in those
circumstances, the United States Supreme Court has
refused to wipe out the adjudication postjudgment so
long as the there was jurisdiction when the district
court entered judgment. For instance, a violation of [
1441(a) was excused when the case was litigated in
federal court for over three years, culminating in a
six-day jury trial. Requiring remand after years of
litigation would impose unnecessary and wasteful
burdens on the parties, judges, and other litigants
waiting for judicial attention. This reasoning has been
extended to cases where the district court resolves
state law issues on the merits at summary judgment.

Civil Procedure > ... > Removal > Elements for
Removal > Federal Venue

Civil Procedure > ... > Summary

Judgment > Appellate Review > Standards of
Review

Civil Procedure > ... > Removal > Elements for
Removal > Removability

HN18¥%] Elements for Removal, Federal Venue

The rule excusing a violation of 28 U.S.C.S. [ 71441 (a)
when the district court resolved state law issues on

the merits at summary judgment does not apply when
the appellate court reverses the grant of summary
judgment, such that there is no longer a judgment on
the merits.

Civil Procedure > ... > Summary
Judgment > Entitlement as Matter of
Law > Appropriateness

Civil Procedure > Judgments > Summary
Judgment > Entitlement as Matter of Law

Civil Procedure > ... > Defenses, Demurrers &
Objections > Motions to Dismiss > Failure to
State Claim

Civil Procedure > ... > Removal > Elements for
Removal > Removability

HN19%] Entitlement as Matter of Law,
Appropriateness

This reasoning for excusing a violation of 28 U.S5.C.S.

1441(a) generally will not apply when a district
court dismisses a complaint for failure to state a claim
under Fed. R. Civ. P. 12(b)(6). That rule is designed to
enable defendants to challenge the legal sufficiency of

complaints  without subjecting themselves to
discovery, the cost of which can be prohibitive. The
purpose of a motion under Rule 12()(6) is to test the
formal sufficiency of a claim for relief; the motion is
not a procedure for resolving a contest between the
parties about the facts or the substantive merits of
the plaintiff's case. In contrast, a motion for summary
judgment is designed to test whether there is a

genuine issue of material fact and often involves the
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use of pleadings, answers  to

interrogatories, and affidavits. Moreover, summary

depositions,

judgment is appropriate only if the movant is entitled
to judgment as a matter of law, F'ed R. Cip. P. 56(a),

whereas the usual course of action upon granting a
defendant's Ru/ 12(b)(6) motion is to allow a plaintiff
to amend his or her complaint.

Civil Procedure > ... > Defenses, Demurrers &
Objections > Motions to Dismiss > Failure to
State Claim

Civil Procedure > ... > Removal > Postremoval
Remands > Motions for Remand

HN20%] Motions to Dismiss, Failure to State
Claim

A dismissal under Fed. R. Cin. P. 12(b)(6), unlike a
grant of summary judgment, is generally insufficient

to forestall an otherwise proper remand. The concern
for judicial economy is slight when a case is pending
for under a year, the plaintiff engages in no discovery,
and the district court dismisses the case at an early
stage, prior to trial on the merits. A case consumes a
minimum of judicial resources if it is pending for
only a few months before it is dismissed under Ru/
12(b)(6).
insignificant when dismissal comes so eatly in the
pleadings that there has
investment of the parties' time in discovery or of the

Concerns for judicial economy are

stage been minimal
court's time in judicial proceedings or deliberations.
In short, considerations of finality, efficiency, and
economy are rarely, if ever, overwhelming when a
district court dismisses a case at the pleading stage
before the parties have engaged in discovery.

Civil Procedure > ... > Defenses, Demurrers &
Objections > Motions to Dismiss > Failure to
State Claim

Civil Procedure > ... > Removal > Elements for
Removal > Federal Venue

Civil Procedure > ... > Removal > Elements for
Removal > Removability

Civil Procedure > ... > Removal > Postremoval
Remands > Procedural Defects

HNz21¥%] Motions to Dismiss, Failure to State
Claim

Case law holds that a defendant's failure to comply
with a judge-made procedural requirement for
removal did not warrant reversal of a dismissal under
Fed. R. Ci. P. 12(b)(6) and remand of the matter to
state court. But that case law is not applicable when a
case is removed in violation of 28 U.S.C.S. [ 71441 (a),
resulting in a statutory defect with respect to removal.

Civil Procedure > Appeals > Reviewability of
Lower Court Decisions > Preservation for
Review

HN22¥| of Lower Court

Decisions, Preservation for Review

Reviewability

Appellate courts generally do not consider issues not
passed upon below.

Summary:
SUMMARY"
Removal/Subject-Matter Jurisdiction

The panel vacated the district court's judgment and
order denying defendants' motion to remand cases to
the state court from which they had been removed
on the ground that plaintiffs' claim arose under
federal law, and remanded for the district court to
consider whether there was an alternative basis for
subject-matter jurisdiction.

The City of Oakland and the City and County of San
Francisco filed complaints in California state court

“This summary constitutes no patt of the opinion of the court. It has

been prepared by coutt staff for the convenience of the reader.
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asserting a California public-nuisance claim against
five energy companies arising from the role of fossil
fuel products in global warming. The complaints
sought an order of abatement requiring the energy
companies to fund a climate change adaptation
program for the cities. The energy companies
removed the complaints to federal court, identifying
seven grounds for subject-matter jurisdiction,
including that the cities' public-nuisance claim was
governed by federal common law. The district court
denied the cities' motion [*¥*2] to remand the cases
to state court, holding that it had federal-question
jurisdiction under 28 U.S.C. { 73317 because the cities'

claim was "necessatily governed by federal common

law." The cities amended their complaints to include
a federal nuisance claim. The district court dismissed
for failure to state a claim, and it dismissed four
defendants for lack of personal jurisdiction.

Considering the pleadings filed at the time of
removal, the panel held that the state-law public-
nuisance claim did not arise under federal law for
purposes of [ 7337. The panel explained that there is
an exception to the well-pleaded complaint rule for a
claim that arises under federal law because federal law
is a necessary element of the claim. This exception
applies when a federal issue is necessarily raised,
of
resolution in federal court without disrupting the

actually disputed, substantial, and capable
federal-state balance approved by Congress. The
panel concluded that this exception did not apply
because the state-law claim for public nuisance failed
to raise a substantial federal question. A second
the

where

exception, referred to as "artful-pleading

federal
completely preempts a state-law [¥*3] claim. The

doctrine," allows tremoval law
panel concluded that this exception did not apply
because the state-law claim was not completely

preempted by the Clean Air Act.

The panel further held that the cities cured any
subject-matter jurisdiction defect by amending their
complaints to assert a claim under federal common
law. Thus, at the time the district court dismissed the
there
jurisdiction. Nonetheless, the panel held that it could

cities'  complaints, was  subject-matter

not affirm the district court's dismissals if there was
not subject-matter jurisdiction at the time of removal.
The panel concluded that the cities did not waive
their argument in favor of remand by amending their
complaints. The panel also rejected the energy
companies' argument that any impropriety with
could be
considerations of finality, efficiency, and economy.
The panel agreed with the Fifth Circuit that a
dismissal for failure to state a claim, unlike a grant of

respect to removal excused by

summary judgment or judgment after trial, is
generally insufficient to forestall an otherwise proper
remand.

The panel remanded the cases to the district court to
determine if there was an alternative basis for
jurisdiction.

Counsel: Michael Rubin (argued), Barbara [**4] ].
Chisholm, Rebecca Moryl Lee, and Corinne F.
Johnson, Altshuler Berzon LLP, San Francisco,
California; Victor M. Sher and Matthew K. Edling,
Sher Edling LLP, San Francisco, California; Barbara
J. Patker, City Attorney; Maria Bee, Special Counsel;
Erin Bernstein, Supervising Attorney; Malia
McPherson, Deputy; Office of the City Attorney,
Oakland, California; Dennis J. Herrera, City
Attorney; Ronald P. Flynn, Chief Deputy; Yvonne R.
Meré, Chief, Complex Litigation; Matthew D.
Goldberg and Robb W. Kapla, Deputies; City
Attorney's Office, San Francisco, California; for
Plaintiffs-Appellants.

Theodore J. Boutrous, Jr. (argued), Andrea E.
Neuman, and William E. Thomson, Gibson Dunn &
Crutcher LLP, Los Angeles, California; Joshua S.
Lipshutz, Gibson Dunn & Crutcher LLP, San
Francisco, California; Neal S. Manne, Johnny W.
Carter, Erica Harris, and Steven Shepard, Susman
Godfrey LLP, Houston, Texas; Herbert J. Stern and
Joel M. Silverstein, Stern & Kilcullen LLC, Florham
Park, New Jersey; Andrea E. Neuman and William E.
Thomson, Gibson Dunn & Crutcher LLP, Los
Angeles, California; Joshua S. Lipshutz and Thomas
G. Hungar, Gibson Dunn & Crutcher LLP,
Washington, D.C.; Neal S. Manne, Johnny W. [**5]
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Carter, Erica Harris, and Steven Shepard, Susman
Godfrey LLP, Houston, Texas; Herbert J. Stern and
Joel M. Silverstein, Stern & Kilcullen LLC, Florham
Park, New Jersey; for Defendant-Appellee Chevron
Corporation.
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Gerson H. Smoger, Smoger & Associates P.C.,,
Dallas, Texas; Robert S. Peck, Center for
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Amici Curiae Senators Sheldon Whitehouse, Dianne
Feinstein, Richard Blumenthal, Mazie K. Hirono,
Edward J. Markey, and Kamala D. Harris.

Seth Davis, Berkeley, [*¥*7] California; Ruthanne M.
Deutsch and Hyland Hunt, Deutsch Hunt PLLC,
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John W. Keker, Matthew Werdegar, and Dan
Jackson, Keker Van Nest & Peters LLP, San
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Friederike Otto, Susanne C. Moser, Donald J.
Wuebbles, Gary Griggs, Peter C. Frumhoff, [**8]
and Kristina Dahl.
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